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The question presented in this case is whether the Double Jeopardy Clause of the Fifth Amendment
bars the prosecution of an Indian in a federal district court under the Major Crimes Act, when he has
previously been convicted in a tribal court of a lesser included offense arising out of the same incident. 

I 

On October 16, 1974, the respondent, a member of the Navajo Tribe, was arrested by a tribal police
officer on the Navajo Indian Reservation. He was taken to the tribal jail in Chinle, Ariz., and charged with
disorderly conduct.  On October 18, two days after his arrest, the respondent pleaded guilty to
disorderly conduct and a further charge of contributing to the delinquency of a minor, in violation of the
Navajo Tribal Code. He was sentenced to 15 days in jail or a fine of $30 on the first charge and to 60
days in jail (to be served concurrently with the other jail term) or a fine of $120 on the second.

Over a year later, on November 19, 1975, an indictment charging the respondent with statutory rape
was returned by a grand jury in the United States District Court for the District of Arizona. The
respondent moved to dismiss this indictment, claiming that since the tribal offense of contributing to
the delinquency of a minor was a lesser included offense of statutory rape, the proceedings that had
taken place in the Tribal Court barred a subsequent federal prosecution. The District Court, rejecting the
prosecutor's argument that "there is not an identity of sovereignties between the Navajo Tribal Courts
and the courts of the United States," dismissed the indictment. The Court of Appeals for the Ninth
Circuit affirmed the judgment of dismissal, concluding that since "Indian tribal courts and United States
district courts are not arms of separate sovereigns," the Double Jeopardy Clause barred the
respondent's trial. We granted certiorari to resolve an intercircuit conflict. 

II 

In Bartkus and Abbate, this Court reaffirmed the well-established principle that a federal prosecution
does not bar a subsequent state prosecution of the same person for the same acts, and a state
prosecution does not bar a federal one.  The basis for this doctrine is that prosecutions under the laws
of separate sovereigns do not, in the language of the Fifth Amendment, "subject [the defendant] for the
same offence to be twice put in jeopardy".

It was noted in Abbate, that the "undesirable consequences" that would result from the imposition of a
double jeopardy bar in such circumstances further support the "dual sovereignty" concept. Prosecution
by one sovereign for a relatively minor offense might bar prosecution by the other for a much graver
one, thus effectively depriving the latter of the right to enforce its own laws.  While, the Court said,
conflict might be eliminated by making federal jurisdiction exclusive where it exists, such a "marked
change in the distribution of powers to administer criminal justice" would not be desirable. 

The "dual sovereignty" concept does not apply, however, in every instance where successive cases are
brought by nominally different prosecuting entities.

The respondent contends, and the Court of Appeals held, that the "dual sovereignty" concept should
not apply to successive prosecutions by an Indian tribe and the United States because the Indian tribes



are not themselves sovereigns, but derive their power to punish crimes from the Federal Government. 

We think that the respondent and the Court of Appeals, in relying on federal control over Indian tribes,
have misconceived the distinction between those cases in which the "dual sovereignty" concept is
applicable and those in which it is not. It is true that Territories are subject to the ultimate control of
Congress, and cities to the control of the State which created them. But that fact was not relied upon as
the basis for the decisions in Grafton, Shell Co.,  and Waller. What differentiated those cases from
Bartkus and Abbate was not the extent of control exercised by one prosecuting authority over the other
but rather the ultimate source of the power under which the respective prosecutions were undertaken. 

Bartkus and Abbate rest on the basic structure of our federal system, in which States and the National
Government are separate political communities. State and Federal Governments "[derive] power from
different sources," each from the organic law that established it. . Each has the power, inherent in any
sovereign, independently to determine what shall be an offense against its authority and to punish such
offenses, and in doing so each "is exercising its own sovereignty, not that of the other." And while the
States, as well as the Federal Government, are subject to the overriding requirements of the Federal
Constitution, and the Supremacy Clause gives Congress within its sphere the power to enact laws
superseding conflicting laws of the States, this degree of federal control over the exercise of state
governmental power does not detract from the fact that it is a State's own sovereignty which is the
origin of its power. 

By contrast, cities are not sovereign entities. "Rather, they have been traditionally regarded as
subordinate governmental instrumentalities created by the State to assist in the carrying out of state
governmental functions."

Similarly, a territorial government is entirely the creation of Congress," and its judicial tribunals exert all
their powers by authority of the United States."

III 

It is undisputed that Indian tribes have power to enforce their criminal laws against tribe members.
Although physically within the territory of the United States and subject to ultimate federal control,
they nonetheless remain "a separate people, with the power of regulating their internal and social
relations." Their right of internal self-government includes the right to prescribe laws applicable to tribe
members and to enforce those laws by criminal sanctions. As discussed above in Part II, the controlling
question in this case is the source of this power to punish tribal offenders: Is it a part of inherent tribal
sovereignty, or an aspect of the sovereignty of the Federal Government which has been delegated to
the tribes by Congress? 

A 

The powers of Indian tribes are, in general, "inherent powers of a limited sovereignty which has never
been extinguished." Like all sovereign bodies, they then had the inherent power to prescribe laws for
their members and to punish infractions of those laws. 

Indian tribes are, of course, no longer "possessed of the full attributes of sovereignty." Their
incorporation within the territory of the United States, and their acceptance of its protection,



necessarily divested them of some aspects of the sovereignty which they had previously exercised.  By
specific treaty provision they yielded up other sovereign powers; by statute, in the exercise of its
plenary control, Congress has removed still others. 

But our cases recognize that the Indian tribes have not given up their full sovereignty. We have recently
said: "Indian tribes are unique aggregations possessing attributes of sovereignty over both their
members and their territory . . . . [They] are a good deal more than `private, voluntary organizations.'"
The sovereignty that the Indian tribes retain is of a unique and limited character. It exists only at the
sufferance of Congress and is subject to complete defeasance. But until Congress acts, the tribes retain
their existing sovereign powers. In sum, Indian tribes still possess those aspects of sovereignty not
withdrawn by treaty or statute, or by implication as a necessary result of their dependent status.

B 

It is evident that the sovereign power to punish tribal offenders has never been given up by the Navajo
Tribe and that tribal exercise of that power today is therefore the continued [435 U.S. 313, 324]  
exercise of retained tribal sovereignty.

Moreover, the sovereign power of a tribe to prosecute its members for tribal offenses clearly does not
fall within that part of sovereignty which the Indians implicitly lost by virtue of their dependent status. 

Thus, tribal courts are important mechanisms for protecting significant tribal interests. Federal
pre-emption of a tribe's jurisdiction to punish its members for infractions of tribal law would detract
substantially from tribal self-government, just as federal pre-emption of state criminal jurisdiction
would trench upon important state interests. Thus, just as in Bartkus and Abbate, there are persuasive
reasons to reject the respondent's argument that we should arbitrarily ignore the settled "dual
sovereignty" concept as it applies to successive tribal and federal prosecutions. 

Accordingly, the judgment of the Court of Appeals is reversed, and the case is remanded for further
proceedings consistent with this opinion. 


